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Terms of Reference

The Committee will inquiry into and report on WorkSafe, in regards to the following:

a) WorkSafe's performance against the objects of the Occupational Health and Safety Act 1984;

b) funding and resourcing of WorkSafe;

c) adequacy of WorkSafe's training, oversight and accountability processes;

d) adequacy of administrative processes, including complaints, investigations and prosecution
processes;

e) adequacy of WorkSafe's audits of training providers delivering occupational health and safety;
training;

0 timely implementation and public education of coronial inquest recommendations arising from
a workplace death;

g) legislative and jurisdictional issues; and

h) any other relevant matter.
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SUBMISSION OF THE MARITIME UNION OF AUSTRALIA

1. Overview

1 . 1 . The Maritime Union of Australia ("MUA") was formed in 1993 with merger of the Seamen's
Union of Australia and the Waterside Workers Federation of Australia, which trace their
formation to 1872. The MUA is a proud affiliate of the 4.5 million member International
Transport Federation and represents approximately 16,000 Australian seafarers, stevedores and
other maritime workers, covering more than 90% of Australian maritime workers.

1.2. The MUA commends the establishment of the inquiry into Worksafe by the Public
Administration Committee ("the Committee"), and would welcome the opportunity to appear
before the Committee to expand on issues raised in this submission and answer any questions
from members of the Committee.

1.3. We appreciate that the terms of reference encompass the overall operation and functions of
WorkSafe, however, in the short time available to make written submissions we are unable to
address all of the terms of reference. This submission will therefore concentrate on the main
areas within the remit of our knowledge and experience.

Worker Participation Leads to Better Safety
Terms of Reference (a) and (d)

2.1. The MUA has frequent interactions with WorkSafe in relation to safety incidents which occur
in the maritime industry. We note a primary objective of the Occupational Safety and Health
Act 1984 ( WA) ("the Act") is to promote and secure the safety and health of people at work.'
However, according to the latest report released by WorkCover WA, there were 32,329 work
related claims lodged with the workers' compensation scheme over its latest reporting period.2
We submit that this number is too high and that workers - participation in bettering safety
standards is crucial to reducing the number of workplace safety incidents.

2.2. We note that consulting with workers and their health and safety representatives ("HSR") is
also a key objective of the Act. 3 In our experience, having workers involved from the start of
the risk management process facilitates ownership of safety. Although this method is a common
catch cry of companies, it is far from common practice and in our experience, input from the
workers is often left by the wayside. By drawing on workers' experiences, we submit that it is
more likely that all hazards will be identified and a company will adopt effective control
measures.

2.3. Workers' health and safety committees form a crucial part of participation in the workplace.
Under section 24 of the Act, where an issue relating to occupational safety or health arises at a
workplace, the employer shall in accordance with the relevant procedures, attempt to resolve
the issue with the safety and health representative, the safety and health committee or the
employees (whichever is deemed appropriate by the relevant procedure). In the event an
attempt to resolve such an issue is unsuccessful and there is a risk of imminent and serious
injury to, or imminent and serious harm to the health of any person, a WorkSafe inspector may
be notified. 4 Once notified, under section 25(2) of the Act, an inspector must attend the
workplace and determine whether action is required to be taken under the Act.

Occupational Safety and Health Act 1984 (WA) s 5
2 WorkCover WA, Annual Statistical Report 2012/2013 to 2015/2016 (July 2017) 5.
3 Occupational Safety and Health Act 1984 (WA) s 5(e)
4 Occupational Safety and Health Act 1984 (WA) s 25



2.4. It is our experience that conversations following a safety notification to WorkSafe are often left
to the employer and the inspector themselves. Under such circumstances we are unaware as to
whether full and accurate details pertaining to the incident have been disclosed. We submit that
this is an inappropriate practice and should be rectified, as safety standards in the maritime
sector are all too often reliant on the perspective of the employer and the extent to which they
are prepared to engage with their workers.

2.5. RECOMMENDATION: We recommend that section 45(2a) of the Act be amended so as to
ensure that not only are HSRs notified of the presence of an inspector at a workplace as soon as
practicable, but that they are entitled to be a party to any discussions held between the inspector
and the employer.

Case Study: Drift diving and the death of 22 year old Jarrocl Hampton

Terms of Reference (a), (c), (d), (f) and (g)

3.1. The pearling industry is a lucrative piece of the diving sector in in Western Australia. Pearl
diving includes a specialised form of diving known as "drift diving", which is performed in
several areas, including off the coast of Broome. Despite there being enforceable regulations
for divers working in the oil and gas industries, the practice of pearl diving is essentially self-
regulated.' For the reasons set out below, we will demonstrate that the current Western
Australian provisions are not just a gap, but a chasm.

3.2. Drift diving requires divers to manually collect pearl shells from the ocean floor, whilst being
towed behind a pearling vessel. The divers `drift' along the sea floor for up to 45 minutes at a
time. 6 On each side of the vessel is a 'boom', to which four vertical down lines are attached,
with lead weights on the end. Coining out of each of these weights is a horizontal work line
which runs parallel to the seafloor and is held onto by the diver. The diver is attached to the
vessel by their individual airline. 7 During the dive, the diver manually picks up oyster shells
and puts them into a bag which is hung around their neck. When the bag is full the diver returns
to the start of the work line and empties their bag into a larger bag.8

3.3. On 14 April 2012, Jarrod Hampton died at 22 years of age during his second day of drift diving,
under the employ of Paspaley Pearling Company Pty Ltd ("Paspaley"). The following extracts
have been taken from a statement prepared by Jan-od Hampton's parents Tony and Robyn
Hampton, for the purpose of this inquiry, which we have annexed hereto:

Jarrod was a very popular, lively, compassionate, intelligent young man, a much loved family
member, just 22 years of age, who went to work one day and lost his future, his ambitions, his
potential, his whole life. The repercussions have been devastating to his family, his extended
family and his large group offriends.

3.4. Before undertaking any drift diving with Paspaley, Mr Hampton completed a diving medical
and a pearl diving induction course conducted by the Pearl Producers Association ("PPA") in
Darwin, between 23 and 25 February 2012. This course comprised of both theory and practical
exercises however, no practical exercises took place in an uncontrolled environment, such as

' Australian Broadcasting Corporation, The Price of Peal; Pearls — they're beautiful, luxurious and the height of
fashion, but what price is paid by the young divers who fetch the pearl shells from the deep? 5 July 2012.
6 WorkSafe, Prosecution Details (19 October 2015) Government of Western Australia Department of Mines,
Industry for Regulation and Safety WorkSafe
<http://prosecutions.commerce.wa.gov.auiprosecutions/view/1445 >
7 Ibid.
8 Ibid.



the ocean. Whilst Mr Hampton was an accomplished and qualified diver in other fields, he had
not performed drift diving prior to his employ with Paspaley.

3.5. On 14 April 2012, Mr Hampton died during his eighth 45 minute dive of the day. In the
proceedings brought against Paspaley, the prosecution details noted that at about 35 minutes
into the dive, Mr Hampton came to the surface for reasons which are not known. 9 The
prosecution also noted that Mr Hampton was manually pulled toward the vessel by his airline,
face down.'° He was brought onto the vessel via a ladder, with the assistance of other divers
and the engineer aboard. It is not known how long exactly it took for Mr Hampton to be
brought to the back deck of the vessel. When he was on the deck of the vessel, the crew
attempted CPR and administered oxygen without success. With respect to this, Tony and
Robyn Hampton state:

It was only his [Jarrod's] second day of drift diving. He surfaced in distress and alerted crew
members on the boat. The lack of any rescue procedure, clearly prescribed in the company's
[Paspaley] own Code of Practice, meant that it took at least 15 minutes to retrieve him from
the water — the company continues to claim it never thought drowning might be an issue
worth assessing under OH&S. Once Jarrod was finally "hauled up a ladder" there was no
defibrillator to assist with his revival.

3.6. On 13 and 14 April 2012, Paspaley did not have a written emergency procedure in place for the
rescue and retrieval of an incapacitated drift diver from the water to the vessel. The PPA
produced a Pearl Diving Industry Code of Practice, which was an industry guide for best
practice. The Code of Practice was current at the time of Mr Hampton's death and provided at
paragraph 3.3.5. in relation to emergency procedures that:

All personnel are to be trained and practised in signalling systems, emergency and rescue
procedures in a working environment. Diving emergency drills are to be practised a
minimum of twice yearly.

3.7. Further, at paragraph 7.4 of the Code of Practice, a company should ensure dive emergencies
cover the search, recovery and retrieval of injured divers. Despite this, Paspaley only put such
practices in place following Mr Hampton's death. Tony and Robyn Hampton make the
following comments in relation to this:

This is clearly an industry operating outside of what are considered acceptable standards of
training and safety in the 21st century. The pearling industry operates under the "General
Diving" classification, basically self-regulation. They have failed spectacularly in the
management of Occupational Health & Safety. They are a commercial operation and should
be subject to the regulations of the Commercial Diving classification.

3.8. Industry self-regulation has been encouraged by the Western Australian government for
decades, however, this should change as self-regulation is a privilege and not a right. At
present, WorkSafe encourages the development of by industry of industry Codes of Practice. In
relation to the approval of Codes of Practice, the Department of Commerce website states:

Once it is approved, the industry code of practice may be sold by its developers to recover the
publication and distribution costs. WorkSafe will include a copy of the approved code of
practice on its web site for download.n

9 Ibid.
1 ° Ibid.
' I Government of Western Australia, Department of Mines, Industry Regulation and Safety, Guidelines for the
development of industry codes ofpractice for approval under the Occupational Safety and Health Act 1984
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We submit this practice by WorkSafe should be reviewed.

3.9. The Pearling Industry Code of Practice 1990 is no longer available from the WorkSafe webs ite
and despite being promoted as providing industry best practice in earlier examination of Mr
Hampton's death, it has disappeared. The PPA referred to the Code a total of 20 times in its
2012 Statement to the ABC's Four Corners program, however, it does not now appear in any
simple search of the web, including a search of the Department of Commerce website. I2 It can
however be obtained from the State Archives.I3

3.10. Current Work Health and Safety Diving Work regulations define drift diving as general diving
work and require that:

A person conducting a business or undertaking (-PCBU") must ensure the fitness of workers;
A person must be competent (Reg 171), including in subject areas covered by AS/ NZS
4005.2:2000 (Training and Certification of Recreational Divers - Recreational SCUBA Dive
Supervisor); and
Risks must be managed by the PCBU, including by appointing a competent person to
supervise diving work, a dive plan is prepared by a competent person, a dive safety log is kept
and records are kept.

3.11. RECOMMENDATION: High risk diving work requires a higher standard (Reg 183), as per
AS/NZS 2299.1:2007 for fitness, competence and the carrying out of work. The current
Western Australian approach actively encourages industry drawing up its own Codes of
Practice. This has amounted to an abrogation by the regulator of its regulatory and enforcement
role. This practice, should cease. Short of this, all Codes drawn up under this practice should
be reviewed and revised to ensure enforceability.

3.12. RECOMMENDATION: A dive supervisor appropriately qualified and experienced in diving
operations including appropriate trained for effective risk management assessment and the
conduct of emergency procedures should be mandatory in drift diving and pearl dive
operations. If Pearling were to be defined as 'high risk diving', then a dive supervisor would be
required under regulations. Supervision should be supported by mandating the use of
emergency signalling devices, lifeline and visual communication signals, and well-trained
procedures for peer to peer in water hazard identification, and support for the identification and
response to fellow diver emergencies. Diver cameras may be useful for drift diving operations
too.

3.13. Diver fatigue is a significant predisposing factor to Decompression Illnesses (DCI). Fatigue is
defined as mental and/or physical exhaustion that reduces your ability to perform your work
safely and effectively. Excessive workloads also significantly increase DCI risks to divers. This
may include weight bearing under pressure, finning or swimming long distances or against tide,
multiple ascents and descents, long duration exposure to heat loss, and multiple possible
performance stressors to the diver. Safe Work Australia ("SWA") states that Seasonal workers
are at high risk of fatigue so are excessively long shifts and inadequate time to recover between
shifts. SWA Recommends to avoid long working hours (more than 50 hours per week). Causes
of fatigue can be work related, personal or a combination of both. They can also be short-term
or accumulate over time.

<https://www.commerce.wa.gov.au/worksafetuidelines-development-industry-codes-practice-approval-under-
occupational-safety-and>
12 Pearl Producers Association, Statement for Four Corners
<http://wvvw.abc.net.au/4corners/documents/pearls2012/PPA_Statement.pdf>
13 SROWA, Item 1981/1076/V3 - Industry Divers in pearling industry - Code of Practice
<https://archive.sro.wa.gov.au/index.php/industry-divers-in-pearling-industry-code-of-practice-1981-1076-v3 >

https://www.commerce.wa.gov.au/worksafetuidelines-development-industry-codes-practice-approval-under-occupational-safety-and


3.14. Work causes of fatigue might include:

- prolonged or intense mental or physical activity;
- sleep loss and/or disruption of your internal body clock;
- organisational change;
- travel;
- exceptionally hot or cold working environments;
- work scheduling;
- excessively long shifts;
- not enough time to recover between shifts;
- strenuous jobs; and
- long commuting times.I4

3.15. RECOMMENDATION: Divers should wear a harness, and all crew trained in emergency
retrieval of a diver in distress (see Emergency Response Procedures relevant extracts from the
WA Diving Guidelines 2002). This includes appropriate communication and training between
boat crews and dive crews for the successful emergency egress, medical aid, evacuation and
rescue response of dive crew. Emergency procedures and equipment should be revised for
pearling and drift diving from in-water, to on-water, to on deck, to onshore and until rescue,
revival or rehabilitation.

3.16. Following Mr Hampton's death, an investigation was conducted. With respect to this
investigation, Tony and Robyn Hampton state:

Jarrod's death was investigated by the WA Water Police, they impounded the boat operated
by Paspaley - from which Jarrod was working at the time - and conducted a detailed
examination.

The Water Police have no power to do other than issue recommendations. On the other hand
WorkSafe WA did have the power to require that specific measures be addressed though the
issue of Improvement Notices or Prohibition Notices under sections 48 and 49 of the
Occupational Health and Safety Act. Despite this, the boat from which Jarrod was working
on when he died resumed operations when released by the Water Police, without the Police
recommendations having been addressed The company stated that the "recommendations
have been taken 'under advice.'

3.17. WorkSafe brought charges against Paspaley Pearling Company Pty Ltd under sections 19(1)
and 19A(3) of the Act, for failing so far as was practicable, to provide and maintain a working
environment in which its employees were not exposed to hazards. Paspaley pleaded guilty to
the charges on 19 October 2015, which was over three years since Mr Hampton's death. The
statement below provided by Tony and Robyn Hampton is in relation to proceedings brought
by WorkSafe and the plea entered by Paspaley:

The case finally made it to the Magistrates Court in Broome in October 2015. In his
summing up the magistrate repeatedly referred to the company as a "good corporate
citizen", an "innovator in safety" who had saved the public an enormous amount of money
with their "early guilty plea"...

14 Safe Work Australia, Fatigue (17 March 2017)
<https://www.safeworkaustralia.gov.au/fatigue#codeguides >



3.18. Despite the maximum penalty for this offence being $200,000, Paspaley was fined a mere
$60,000. With respect to the above, Tony and Roby Hampton state:

The whole experience was deeply insulting to us, and to Jarrod, and should be of great
concern to anyone who believes injustice.

We have been left feeling that Worksafe was happy to gain a conviction against Paspaley,
regardless of whether or not it represented justice and regardless of whether or not it had an
impact on the danger still present for pearl divers.

3.19. A coronial inquest was established in May 2017, over five years since Mr Hampton's death.
The results of the inquest are not yet known. Tony and Robyn Hampton note the following with
regards to the coronial inquest:

A Coronial Inquest was always going to be the most effective, trustworthy place to ,find out
exactly what might have caused Jarrod distress underwater, to analyse the actions taken by
the crew and explore possible improvements to workplace practices and procedures to
minimize the chance of this tragedy being repeated.

The outcome of the Worksafe investization and prosecution should be of concern to every
sin'k' employee in Western Australia and should be reviewed.

(emphasis added) 

3.20. Manslaughter is not a crime of intent, but rather one of recklessness or negligence. 15 There is no
legislative provision in Western Australia for directors to be held personally accountable, in the
event a workplace death occurs as a result of criminally reckless or grossly negligent behaviour.
When prosecutions have taken place, safety issues are often individualised, resulting in the
reduction or even trivialisation of defendant culpability and resultant weak fines such as those
incurred by Paspaley.I6

3.21. RECOMMENDATION: It is the view of the Union that the introduction of industrial
manslaughter is necessary in order to provide genuine incentive for employers to take safety
seriously.

Precarious employment in the maritime industry and safety concerns
Terms of reference (a) and (d)

4.1. We have witnessed a correlation between the rise in casualisation of the workforce in the
maritime industry and the penalisation of employees who raise safety issues. A recent decision
of the Full Bench of the Fair Work Commission undermined the effectiveness of protections to
labour hire employees from unfair dismissal. The decision allows labour hire companies to rely
on a decision by the company to which it is providing the labour, as a defence to an unfair
dismissal claim without meeting any other requirements of a fair dismissal. We submit that
such a decision has a detrimental effect on workers under labour hire arrangements, in relation
to their willingness to raise safety concerns with the host employer.

15 Solaiman, S.M., 'Corporate Manslaughter by Industrial Robots at Work: Who Should go on Trial Under the
Principle of Common Law in Australia' (2016) 35 Journal of Law and Commerce 1, 24.
16 Richard Johnstone, 'Work Health and Safety and the Criminal Law in Australia' (2013) , 11 Policy and
Practice in Health and Safety 2, 26.



4.2. In the Pettifer case, 17 the Applicant made an application under s 394 of the Fair Work Act 2009
(Cth) for an unfair dismissal remedy in relation to the termination of his employment by
MODEC Management Services Pty Ltd (MODEC). MODEC was contracted to BHP Billiton
Petroleum Inc (BHBP) to provide labour on a BHBP project. The Applicant had an
unblemished employment record, but BHPB invoked a term of the contractual arrangement
with MODEC, which purportedly gave BHPB the right to direct MODEC to remove any
employee — in this case, the Applicant — from the site. The Respondent said that it did not
terminate the Applicant's employment due to any findings of misconduct, but that it acted at the
direction of BHPB; a direction with which MODEC did not agree but, under the terms of its
contract with BHPB, it said it had no choice but to comply. The Full Bench of the Commission
affirmed a first instance decision dismissing the Applicant's unfair dismissal claim on the basis
that because BHBP invoked its rights under the contract with MODEC to remove a person from
the site, the Applicant did not have the capacity to perform his job with MODEC and therefore
there was a valid reason for dismissal and the dismissal was not unfair.

4.3. This decision demonstrates circumstances whereby a worker can be dismissed from
employment absent any wrongdoing on their part. It is our experience that a worker is less
likely to raise safety concerns when they are insecure in their employment. Accordingly, we
make the following recommendation.

4.4. RECOMMENDATION: That the Act be amended so as to prohibit a labour hire company
from entering into any contractual arrangements with a third party employer that would cause
the labour hire company to offend any relevant legislation including but not limited to unfair
dismissal provisions in Fair Work Act 2009 (Ctli).

5. Safety in Stevedoring

5.1. Stevedoring involves all activities directly connected with loading or unloading vessel cargo,
stacking and storing on the wharf and receiving and delivering cargo within the terminal or
facility. To protect and grow trade through the ports of Western Australia, it is important we
gain recognition globally as an efficient and safe trading hub. This can only be done with strong
unambiguous stevedoring regulation that ensures we have the best stevedores in the world.
Without this, the security of local stevedoring jobs is undermined and safety, wages, economic
investment, environmental standards, and state and national security is threatened. Employers
in Western Australia currently use various mechanisms to avoid engaging licensed stevedores
in this hazardous industry, which is a grave concern in terms of safety.

5.2. One example of this avoidance, occurs when elevated work platforms ("EWPs") are being
loaded onto a vessel. Licensed and qualified operators are required to drive the EWPs from
their storage position in the cargo yard to the vessel ramp, which is a task that typically
involves driving the EWP on level ground. However, once the EWP reaches the vessel's ramp
any unlicensed and unqualified operator deemed to be competent by the employer, can drive it
up into the vessel's cargo hold. The path to the vessel's cargo hold is typically steep and narrow
and passes through multiple decks (all with different ceiling heights). Visibility is often
hindered due to poor lighting and obstructions such as vessel stanchions and/or other cargo. If
the undermining of stevedore work continues, experienced stevedores will be forced to seek
work elsewhere and a reliance on new, inexperienced workers will put the efficiency and safe
working of the ports, along with the lives of all workers, at risk.

5.3. NSCOP Safe work practices in stevedoring are vital to port workers, their families, the wider
community, and also to the reputation of Western Australian ports and therefore, the State

Pettifer v MODEC Management Services Ply Ltd [2016] FWC 3194.



economy. After extensive consultation across the maritime industry, the Code of Practice for
Managing Risks in Stevedoring was officially approved by Safe Work Australia in December
2016. As part of any incumbent Western Australian legislation, we recommend that the same
approach be adopted.

5.4. RECOMMENDATION: To avoid doubt when discussing the stevedoring industry,
stevedoring should be defined per the Stevedoring Industry Award 1999. The definition
includes but is not limited to:

5.4.1. the loading or unloading of all types of cargo including containers, motor vehicles and
bulk liquid or non-liquid cargoes into or from ships;

5.4.2. the loading or unloading, into or from ships, of ships stores, coal or fuel oil (whether
bunkers or not), passengers' luggage or mail;

5.4.3. the receival, delivery, storage, handling or preparation of all types of cargo including
containers, motor vehicles and cargo in unit forms or other goods, for the purpose of
loading or unloading such cargoes into or from ships, and including the monitoring,
maintenance and repair of refrigerated containers and other equipment;

5.4.4. the driving or operation of all mechanical appliances or equipment used in relation to
the receival, delivery, storage or handling of all types of cargo (including the moving
of rail trucks) or used in relation to the unloading or loading of all types of cargo from
and onto ships including the operation of ships gear and all equipment on board a ship
used in relation to loading and unloading; and

5.4.5. the haulage or tnicking of all types of cargo or other goods from wharf sheds, wharf
storage or stacking areas to the ship or from the ship to the wharf shed, storage or
stacking area.

5.5. RECOMMENDATION: All port authorities should insert into their Standard Terms &
Conditions of Port Access and in their Health, Safety and Environmental Site Rules, under
'induction, training and licences', a definition of Stevedoring per the above Award.

5.6. RECOMMENDATION: The responsible Minister should enforce this requirement on all port
operators and users through the powers granted to them under section 72 of the Port Authorities
Act 1999 (WA), relevant industrial instruments, Awards, and penalise non-compliance i.e.
report to WorkSafe, report to AMSA.

5.7. RECOMMENDATION: The Port Authorities Act 1999 ( WA) should be amended at section
114 to call up the Code of Practice for Managing Risks in Stevedoring and other relevant codes
of practice for maritime work.

Funding and resourcing of Worksafe
Term of reference (b)

6.1. We submit that the numbers of WorkSafe inspectors are grossly inadequate for them to cover
and monitor the areas where their presence is required. Our members have reported that they
are unaware of unscheduled site inspections by WorkSafe representatives within the Port of
Fremantle and in regional areas. As far as we are aware, there is no WorkSafe inspector at all
for the North-West region, despite it being one of the busiest regional ports in the State and a
hub for the sectors of mining, offshore shipping and stevedoring.

6.2. As WorkSafe inspectors are spread thinly across regional areas and often have coverage of vast
areas, we are concerned that employers are impervious to any notion of accountability to
WorkSafe until there is a serious incident. The distance that separates the nearest WorkSafe
inspector from many sites where our members are employed means that investigations will
sometimes not even commence till after twenty-four or forty-eight hours depending on the



location. We submit that this needs to be addressed and that the presence of WorkSafe
inspectors amongst work sites should be increased.

Jurisdictional issues
Term of reference (g)

7.1. The logistics of the maritime industry are such that multiple jurisdictions often apply. It is
somewhat unique that in addition to WorkSafe, AMSA, DMIRS and NOPSEMA may also have
jurisdiction depending on the nature of the operation and where it is conducted. This leads to
significant inconsistencies throughout some operations. For example, when a vessel is at berth,
the crane operation onboard the vessel is required to comply with AMSA regulations. However,
the operation on the wharf is required to be WorkSafe compliant. The standards required under
AMSA regulations can often be substantially inferior to those required by WorkSafe and as the
operations frequently involve both jurisdictions, inconsistency is rife.

7.2. Further examples include circumstances when a crane operator on the vessel is not formally
qualified or ticketed, working in tandem with a licensed and formally qualified crane operator.
This is because the AMSA requirement is for someone to be 'deemed competent' as opposed to
holding a formal qualification/ticket. Operation of the vessel crane is considered to be more
dangerous as vessels have the capacity to 'roll' and oscillate in the water, however, the standard
of qualification required is inexplicably lower than that required to operate a forklift truck or
even just a standard vehicle.

7.3. RECOMMENDATION: WorkSafe should establish memorandums of understanding with
other regulators so that there is a clear demarcation of areas of responsibility.

7.4. Another jurisdictional issue arises when considering the application of the Fair Work Act 2009
(Cth) ("FWA") and its impact on safety concerns raised by workers. Under section 26 of the
Occupational Health and Safety Act 1984 (WA), an employee is able to refuse to work based
on reasonable grounds that to continue the work would expose himself or herself (or any other
person) to a risk of imminent and serious injury or imminent and serious harm, to his or her
health. The MUA contends that the ability of WorkSafe to achieve its objectives pursuant to
section 26 of the Act, is impinged when it intersects with section 418 of the FWA under which
orders for unprotected industrial action are sought, following a refusal to work for reasons
related to safety concerns.

7.5. In our experience, it was previously common practice for WorkSafe to resolve a safety issue
raised in the workplace which resulted in an employee/s refusal to work. Presently, if a safety
issue is raised and there is a refusal to work, orders to stop alleged unprotected industrial action
are all too often sought under section 418 of the FWA. Such a situation can be demonstrated in
the decision handed down by Commissioner Cloghan in Teekay Shipping (Australia) Pty Ltd v
The Maritime Union of Australia [2011] FWA 6223. In this Application, Teekay Shipping ("the
Applicant") sought an order against the MUA ("the Respondent"), to stop alleged unprotected
industrial action pursuant to section 418 of the FWA. The alleged unprotected industrial action
related to a refusal by the employees to work on a tug boat until airborne asbestos testing had
occurred and results were obtained in order to determine whether chrysotile asbestos was
present on the vessel.

7.6. This alleged unprotected action followed a memorandum issued by the Respondent on 25
August 2011 to its employees, which confirmed that asbestos had been found in gasket jointing
material, however, the Respondent did not believe this presented any known risk to personnel
in its current state." Following this, WorkSafe issued an Improvement Notice on 25 August

23 Tee/ay Shipping (Australia) Pty Ltd v The Maritime Union of Australia [2011] FWA 6223 [at 15].
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2011 after establishing that "...articles (gaskets) containing Schedule 5.6 substance (i.e.
chrysotile asbestos) is being used at the workplace." I9 After being issued with this notice, the
vessel was withdrawn from normal operations until sample testing had been completed. At the
conclusion of the testing it was determined that whilst the gaskets were expected to contain
asbestos, they were sealed and as a result "there was negligible risk of respirable fibres being
released [becoming airborne] during normal operation." 2° Therefore, it was determined by the
Applicant that normal work could resume and that airborne testing was not necessary. The
Applicant alleged that the Respondent organised unprotected industrial action following this
direction to resume normal work.

7.7. Under section 19(2)(a)(i) of the FWA, industrial action does not include action taken by an
employee, if that action was based on a reasonable concern of the employee about an imminent
risk to his or her health or safety and the employee did not unreasonably fail to comply with a
direction to perform other work deemed to be safe. The MUA put forward that the employees
in question did not engage in unprotected industrial action as:

The action that is being taken doesn't meet the definition of industrial action under the Act
and particularly under section 19 of the Act... we say that for a start it is quite clear that the
employees concerned are entitled to refuse to work on board the PB Fitzroy which we say is
an unsafe workplace.21

7.8. In his decision, Commissioner Cloghan determined that the gaskets which contained asbestos
did not pose an imminent risk to the employees' health and safety and as a result, the
employees were engaging in unprotected industrial action and were ordered to stop. 22 By
coveting a safety concern to one being 'imminent', it does not allow workers to exercise an
adequate refusal to work based on legitimate safety concerns, especially in the case of a
potential exposure to asbestos and subsequent contraction of a latent onset asbestos related
disease.

7.9. RECOMMENDATION: The MUA submits that by requiring a risk to be "imminent" as
opposed to "likely", the Act is unable to achieve its objectives. The MUA contends that the
word -imminent" under section 26 of the Occupational Safety and Health Act 1984 (WA) and
section 19 of the FWA should be removed, and replaced with the word "likely."

Harmonisation
Terms of reference (g) and (h)

8.1. In Australia, the Commonwealth along with its six States and two Territories have
responsibility for the independent regulation of their workplace health and safety laws. 23 On 3
July 2008, the Council of Australian Governments committed to the national harmonisation of
occupational safety and health laws. 24 The harmonised Work Health and Safety Act came into
force on 1 January 2012 in New South Wales, Queensland, The Australian Capital Territory,
the Northern Territory and in Commonwealth jurisdictions. This approach commenced in
Tasmania and South Australia on 1 January 2013. Western Australia did not enact harmonised
legislation during this time.

TeeA-ay Shipping (Australia) Pty Ltd v The Maritime Union of Australia [2011] FWA 6223 [at 19].
Teekay Shipping (Australia) Pty Ltd v The Maritime Union ofA ustralia [2011] FWA 6223 [at 30].

21 Teekay Shipping (Australia) Pty Ltd v The Maritime Union of Australia [2011] FWA 6223 [at 411.
22 Teekay Shipping (Australia) Pty Ltd v The Maritime Union of Australia [2011] FWA 6223 [at 55].
23 Janet 0. Chan-Mok, Carlo Caponecchia and Chris Winder, 'The Concept of Workplace Bullying:
Implications from Australian Workplace Health and Safety Law'(2014) 21 Psychiatry, Psychology and Law, 3,
445.
24 Regulation Impact Statement, Model Work Health and Safety Regulations and Codes of Practice in Western
Australia, Report prepared for WorkSafe Australia, Marsden Jacob Associates, December 2012.
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8.2. The newly elected Labor Government in Western Australia announced on 12 July 2017, the
development of a modernised Work Health and Safety Bill, based on the national Work Health
and Safety Act 1984. The Bill will replace three acts; the Occupational Safety and Health Act
1984 (WA), Mines Safety and Inspection Act 1994 (WA) and Petroleum and Geothermal
Energy Safety Levies Act 2011 (WA). Whilst this is a commendable initiative of the Western
Australian Government, it is the opinion of the Union that harmonisation will not be sufficient
without adequate resources being injected into WorkSafe and subsequent enforcement of the
harmonisation approach.

8.3. RECOMMENDATION: It is crucial that harmonisation of safety regulations is achieved and
the highest safety standards are adopted by all States. Harmonisation needs to be implemented
to raise safety standards and protect the lives of working men and women.

Access to Workplaces
Term of reference (g) and (h)

9.1. Western Australia does not permit an officer or permanent employee of a registered employee
organisation (REO) to hold a permit to access a worksite, in order to act as an authorised
representative. In the context of those concerns already raised in related to casualisation, labour
hire and potential retributive measures against employees who raise safety concerns, the
requirement for R_EOs to be able to apply for permitted access to worksites cannot be
underestimated.

9.2. RECOMMENDATION: We recommend the Act be amended in line section 84 of the
Occupational Health and Safely Act 2004 (VIC), so as to allow an REO to access a workplace
in the event of a reasonably suspected contravention of the Act.



Our experience with Worksafe WA

Our son, Jarrod died at work on the 14' of April, 2012 whilst in
the employment of Paspaley Pearling Ltd.

Jarrod was a very popular, lively, compassionate, intelligent young
man, a much loved family member, just 22 years of age, who went
to work one day and lost his future, his ambitions, his potential,
his whole life. The repercussions have been devastating to his
family, his extended family and his large group of friends

It was only his second day of drift diving. He surfaced in distress
and alerted crewmembers on the boat. The lack of any rescue
procedure, clearly prescribed in the company's own Code of
Practice, meant that it took at least 15 minutes to retrieve him
from the water - the company continues to claim it never thought
drowning might be an issue worth assessing under OH&S. Once
Jarrod was finally "hauled up a ladder" there was no defibrillator
to assist with his revival.

The Occupational Health & Safety Act was passed in 1984.

Fifteen years later, in 1999, Paspaley Pearling Ltd, a large
company that employs workers in a very dangerous environment
by their own admission, first appointed a dedicated OH&S
Manager. The appointed Manager described the situation at the
ti me as "a greenfield site". This employee had responsibility for
the entire group of Paspaley businesses, an impossible task for
one person.

It is a matter of record that another 13 years later, at the time of
Jarrod's incident, very little had been done in assessing any risk in
the pearling operations.

My wife Robyn, and I owned and operated a printing business in
Victoria from 1991 for 16 years. We attended numerous employer
association meetings on workplace safety and conducted risk
assessments on our processes and our premises. We had lines
around the factory for paper storage, walking tracks, forklift tracks
and a manual full of procedures. There is no doubt in our minds



that the inaction of Paspaley towards the duty-of-care of its
employees represents unlawful negligence.

Jarrod's death was investigated by the WA Water Police, they
impounded the boat operated by Paspaley - from which Jarrod
was working at the time - and conducted a detailed examination.
The Police interviewed co-workers and others associated with
Jarrod's role on the boat and issued a list of eleven
recommendations to Paspaley. Those recommendations
encompass absolutely basic, minimum safety issues for this high
risk work, particularly where that work is undertaken in a maritime
environment remote from emergency rescue and medical
services. The Water Police have no power to do other than issue
recommendations. On the other hand WorkSafe WA did have the
power to require that specific measures be addressed though the
issue of Improvement Notices or Prohibition Notices under
sections 48 and 49 of the Occupational Health and Safety Act.
Despite this, the boat from which Jarrod was working on when he
died resumed operations when released by the Water Police,
without the Police recommendations having been addressed. The
company stated that the "recommendations have been taken
'under advice' ".

Worksafe investigators were in attendance in Broome immediately
after the incident, but only for a couple of days. After repeated
attempts to find out when the Worksafe investigation would
resume we were told on the 31 of May 2012 that the suspension
of WorkSafe's investigation for "some weeks while the WA Police
conducted the field and related investigations" is "underway
again", after 8 weeks.

Two years and 2 months later, in July 2014, Worksafe formally
charged Paspaley as follows:
'Being an employer, failed so far as was practicable, to provide
and maintain a working environment in which the employees of
the employer were not exposed to hazards; contrary to sections
19(1) and 19A(3) of the Occupational Safety and Health Act 1984:
The maximum penalty under this offence is a fine of $200,000. We
considered the charge and the penalty to be totally inadequate.



Fourteen months later, after negotiations with Worksafe, Paspaley
indicated they would enter a guilty plea. We have no idea what
was "negotiated", this information being classified as confidential
by Worksafe.

The case finally made it to the Magistrates Court in Broome in
October 2015.

In his summing up the magistrate repeatedly referred to the
company as a "good corporate citizen", an "innovator in safety"
who had saved the public an enormous amount of money with
their "early guilty plea", and cited the company's perfect safety
record (a perfect safety record is one where nothing is recorded).
The Magistrate failed to mention the clear breach of the Pearl
Producers Association guidelines: to have and consistently
practice a water rescue procedure. It was accepted in court that
the timing of Jarrod's recovery from the water was "between 5-to-
10 minutes" instead of what we believe was "close to 20 minutes"
quoting the Coronial Police Investigator at the time. Jarrod had
performed 8 dives already that day over approximately a 9-hour
period before the fatal dive. After an earlier dive that day he
confided with a fellow diver that he had nearly died as a
consequence of losing his workline resulting in a very strenuous,
traumatic emergency ascent. The Magistrate considered there
was adequate supervision on the basis that the crew had some
social contact between dives and at the end of each day.

Paspaley was fined $60,000, just 30% of the maximum possible
fine for this charge. A 30% reduction of the maximum fine was
awarded for the "early" guilty plea alone.

The whole experience was deeply insulting to us, and to Jarrod,
and should be of great concern to anyone who believes in justice.

A Coronial Inquest was always going to be the most effective,
trustworthy place to find out exactly what might have caused
Jarrod distress underwater, to analyse the actions taken by the
crew and explore possible improvements to workplace practices
and procedures to minimize the chance of this tragedy being
repeated. However, the Inquest had to be suspended pending the
charges laid by Worksafe. Why? Surely the Worksafe case against



the company would have benefitted through access to the
evidence and witness statements submitted by the Water Police
to the Coroner's office.

The decision to call an Inquest was repeatedly adjourned - in case
Worksafe placed charges - and then suspended until the case
was completed. The Inquest was finally held in May, 2017, the
findings of which will be published sometime later this year.

The outcome of the Worksafe investigation and prosecution
should be of concern to every single employee in Western
Australia and should be reviewed. I trust the findings from the
Inquest will further strengthen this case. All Paspaley OH&S
records should be made available for scrutiny to establish the
truth of their history and attitude towards workplace safety.

This is clearly an industry operating outside of what are
considered acceptable standards of training and safety in the 21'
century. The pearling industry operates under the "General
Diving" classification, basically self-regulation. They have failed
spectacularly in the management of Occupational Health & Safety.
They are a commercial operation and should be subject to the
regulations of the Commercial Diving classification.

What steps have Worksafe taken as a result of the conviction?
Did Worksafe provide any analysis or opinion of the General
Diving classification for this particular industry?
Did it make any further recommendations at all?
Does Worksafe consider the following work practice of pearl
divers to be fair and reasonable?

• 9 dives per day, averaging 40 to 50m ins duration, for 10
consecutive days

• 1 st dive approx 6am, last dive approx 5pm, basically sunrise
to sunset

• Surface interval time between dives approx 20rnins, a
combination of rest, shell cleaning, gear checking and
sustenance

Has Worksafe sought advice in this area?



We have been left feeling that Worksafe was happy to gain a
conviction against Paspaley, regardless of whether or not it
represented justice and regardless of whether or not it had an
impact on the danger still present for pearl divers.

Prepared on the 24 th of July, 2017 by
Robyn & Tony Hampton

Footnote: Being told early in the process, whilst still suffering from
the shock of losing Jarrod, by our "nominated liaison person", a
"Director/Chief Inspector", that "this is not a court case like you
see on television" was unnecessary and condescending. It was
li ke an alarm bell.


